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PAUL THOMAS CLARK
CLARK and FEENEY
Attorneys for Respondent
The Train Station, Suite 201
13th and Main Streets
P. 0.Drawer 285
Lewiston, Idaho 83501
Telephone: (208) 743-95 16

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

1
1
1
1
1
1
1

In the Matter of
MICHAEL A. DUNCAN,
License No. CP-2297
Respondent.

~ V . 0 -70 1 9 4 6

Case NO.
Docket No. 2006-06

PETITION FOR JUDICIAL REVIEW

COMES NOW MICHAEL A. DUNCAN, the Respondent in the above-entitled matter by
and through his attorney of record, Paul Thomas Clark of the law firm Clark and Feeney, and
pursuant to I.C. 3554-224 & 67-5270 et seq. hereby respectfully petitions this Court for Judicial
Review of the Findings of Fact, Conclusions of Law, and Final Order entered by the Idaho State
Board of Accountancy on August 16,2007, in Docket No. 2006-06. A copy of said final order is
attached hereto as Exhibit "A". Said proceeding and Findings of Fact, Conclusions of Law, and
Final Order were entered following a hearing held on July 18, 2007 pursuant to LC.

3 54-219.

Venue is proper because the Respondent resides in Nez Perce County. See LC. 3 67-5272(1)(c)
PETITION FOR JUDICIAL REVIEW

-1-
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L A W OFFICES OF

CLARK A N D F E E N E Y
LEWISTON, I D A H O 8350,

-\in

DATED t h i s h day of August, 2007.
CLARK and FEENEY

BY
Paul ~ d r n a Clark,
s
a member of the firm
~ t t o r n j for
~ s Respondent.

I hereby certify on the

1

of September, 2007, a true copy
of the foteg ing instrument
/Mailed
was: Faxed
-Hand delivered to:
Larry C. Hunter
Moffatt Thomas Barrett Rock & Fields
US Bank Plaza Building, 10th Fl
PO Box 829
Boise, fD 83701
CLARK and FEENEY

7
Attorney for Respondent.

PETITION FOR JUDICIAL REVIEW
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L A W OFFICE5 OF

CLARK A N D FEENEY
L E W I S T O N , I D A H O 83501

EXHIBIT A
Findings of Fact, Conclusions of Law, and Final Order

PETITION FOR JUDICIAL MVIEW
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BEFORE THE IDAHO STATE BOARD OF ACCOUNTANCY

In the Matter of

)
)

1

MICHAEL A. DUNCAN,
License No. CP-2297

1

Docket No. 2006-06

FINDINGS OF FACT, CONCLUSIONS OF
LAW, AND FINAL ORDER

The contested case regarding the complaint against Michael A. Duncan, a Certified
Public Accountant in the State of Idaho, License No. CP-2297, duly came for hearing before the
Idaho State Board of Accountancy on Wednesday, July 18, 2007, at the oftices of Moffatt,
Thomas, Banett, Rock & Fields, Chartered, at 101 South Capitol Blvd., llmFIoor, Boise, Idaho.
The members of the Idaho State Board of Accountancy who were present and who served as the
hearing body for purposes of this administrative proceeding were as follows: Lisa L. Donnelley,
CPA, Chair, Charles W. Clark, CPA, Vice Chair, Stanley C. Wood, CPA, Secretary; Bette Jo
Berryman, LPA, Treasurer; Samuel K. Cotterell, CPA, Louann Krueger, Public Member; and
Monte E. Warwick, CPA.

Roseanne R Hardin was the duly appointed Hearing Officer

designated to act as the presiding officer for this hearing, with authority l i i t e d to conducting the
hearing as defined in 04.11.01.413.c. of the Idaho Administrative Procedures Act (hereinafter
referred to as "IDAPA"). The Respondent, Michael A. Duncan, CPA (hereinafter referred to as
"Respondent"), was present, and was represented by his legal counsel, Thomas Clark of the fm
Clark and Feeney. The Idaho State Board of Accountancy (hereinafter referred to as "the
Board") was represented by Barbara R. Porter, its Executive Director; and its legal counsel,
Lany C. Hunter of the f i Moffatt, Thomas, Barrett, Rock & Fields, Chartered. Respondent
and the Board may be hereinafter collectively referred to as "the Parties."
The issues presented in this contested case are as follows:
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BOARD OF ACCOUMT'ANW
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1.

Whether the Complaint filed in this matter contained sufficient cause or grounds
that, if proven, warranted and required disciplinary action by the Board against
the Certified Public Accountant's license of Respondent; and

2.

If sufficient cause or grounds were proven, what disciplinary action, if any, would
be appropriate?

The hearing body, after considering the Complaint, after having heard and considered the
testimony and arguments of the respective parties presented during the course of the
administrative hearing, after having reviewed the record of this matter including the Parties'
exhibits admitted herein, and being otherwise fully advised in the premises, does hereby issue the
following Findings of Facts, Conclusions of Law, and Final Order.

SUMMARY OF THE PROCEEDINGS
A.

Legal Authority of the Board and Statutory Standards for
Disciplinary Action Regarding a License.

As set forth in the Idaho Accountancy Act (Chapter 2, Title 54, Idaho Code), the Board is
the self-governing agency for the State of Idaho that, among other matters, is responsible to
promulgate necessary administrative rnles, to initiate or receive complaints against licensees, to
investigate complaints against licensees, and to conduct disciplinary proceedings against
licensees in the State of Idaho.
A "licensee" is defined as any person who holds a current valid license issued by the
Board authorizing that person to practice public accountancy. Idaho Code

5

54-206(16). The

Board issues original and renewal licenses to qualified persons to practice as certified public
accountants in the state of Idaho. Idaho Code 5 54-21I(1). After notice and an opportunity for
hearing, the Board may revoke, suspend, refuse to renew, administratively penalize, reprimand,
restrict, or place on probation the holder of a license for cause shown. Idaho Code
and 67-5254.
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$5 54-219

In any action brought against a licensee under authority of the Idaho Accountancy Act,
evidence of the commission of a single prohibited act shall be sufficient to justify disciplinary
action. Idaho Code

5

54-219(4). Acceptance of licensure as a certified public accountant in

Idaho establishes an affirmative obligation by the holder of the license to be diligent in the
performance of professional services, and to be fair and honest in relations with clients, fellow
practitioners, and the public and shall observe the standards incorporated by reference in Rule
004. IDAPA 01.01.01.400.01 and 02.

B.

The Complaint Against Respondent.

A former client filed the Complaint in this matter on September 22, 2006. The complaint
alleged a conflict of interest and violation of Board of Accountancy rules, specifically, Rules of
Professional Conduct 400.01 and 400.02, based upon the personal relationship that was
established between the Respondent and the Complainant's then wife and the continuaton of a
professional relationship regarding the preparation of joint tax filings for the complainant and his
then former wife.
The Executive Director alleges that Respondent violated Rule 102.03 of the AICPA Code
of Professional Conduct which is incorporated by reference into the Rules of the Board of
Accountancy, Idaho Code

5

54-204 (l)(i) and IDAPA 01.01.01.004.01. Rule 102.03 of the

AICPA states:
Conflicts of Interest.
A conflict of interest may occur if a member performs a professional service for a client
or employer and the member or his or her firm has a relationship with a person, entity,
product, or service that could, in the member's professional judgment, be viewed by the
client, employer, or other appropriate parties as impairing the member's objectivity. If
the member believes that the professional service can be performed with objectivity, and
I ? R $ ? ~~ ~ T
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the relationship is disclosed, consent is obtained from such client, employer, or other
appropriate parties, this rule shall not operate to prohibit the performance of the
professional service. In making the disclosure, the member should consider Rule 301.

The following are examples, not all inclusive, of situations that should cause a member to
consider whether or not the client, employer or other appropriate parties could perceive
the relationship as impairing the member's objectivity:

A member has provided tax or personal financial planning (PTP) service

e

for a married couple who are undergoing a divorce, and the member has
been asked to provide the services for both parties during the divorce
proceedings.
(Comment to rule.)

C.

Contested Case Proceedings Under the Idaho Administrative
Procedures Act.

The Board is authorized to conduct hearings in furtherance of its licensing function.
Idaho Code $5 54-204(4), 54-219, and 67-5254. Tbe Idaho Accountancy Act states that hearings
are to be conducted in accordance with the provisions of IDAPA. Idaho Code 5 54-219(1). An
administrative hearing conducted in accordance with IDAPA is denomhated a "contested case".
Idaho Code

5 67-5201(6). In conducting a contested case proceeding and issuing findings of

fact, conclusions of law, and final orders, the presiding officer and hearing board are guided by
express provisions of IDAPA.
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The Board has adopted the Idaho Rules of Administrative Procedure of the Attorney
General as standards for the procedures it employs in conducting contested cases. lDAPA
01.01.01.003. The Board, through the complainant, as the moving party in this proceeding, has
the burden of proof.
Summary of the' Testimony and Evidence Presented at the
Administrative Hearing.

D.

At the hearing held on July 18,2007, the Board presented evidence through the testimony
of Respondent and Executive Director Barbara R Porter. Additionally, eleven (11) exhibits
were admitted without objection:
Exhibits of the Board:
Exhibit 1

Hand written billing statement for Randy & Evelyn Forsman FYE
12/31/03

Exhibit 2

Hand written billing statement for Randy & Evelyn Forsman FYE
12/31/04

Exhibit 3

Statement Sellman and Duncan-last
1/24/2007

entry 06/10/2004 date

Exhibit 3 a

Statement Sellman and Duncan-last
1/24/2007

entry 11/09/2004 date

Exhibit4

Check to Sellman and Duncan dated 6/10/04 signed Evelyn
Forsman

Exhibit 5

Check to Sellman and Duncan dated 11/08/2004 signed Michael A.
Duncan

Exhibit 6

Letter to Michael Duncan from Randy Forsman

Exhibit 8

Cover letter and 2003 tax return for Randy and Evelyn Forsman
(multiple pages)

Exhibit 9

Telephone records for Evelyn J. Forsman 208-305-1667 (multiple
pages)

Respondent provided testimony and also offered the following exhibits that were admitted
without objection.
~
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Exhibits of Respondent:
Exhibit 4

Typed statement of telephone call by Fran Givens -Aug 25,2004

Exhibit 5

Tieline of Events prepared by Michael Duncan

The remaining two Exhibits of Respondent were admitted over objection:
Exhibit 2

Transcript of Answering Machine Tape

Exhibit 3

CD of Answering Machine message(s)

Witnesses testifying in person were Barbara R. Porter, Executive Director, and
Respondent Michael A. Duncan.
Respondent testified that he had been licensed in the State of Idaho as a CPA since 1986
and that he had prepared the taxes of Complainant and his wife (hereinafter "Complainant and
Evelyn") since 2001. Respondent stated that he "suspended" those services on April 28, 2004
when Evelyn contacted him asking for a referral to an attorney who could handle a divorce for
her. Respondent stated that the notice of a pending divorce action was an automatic "conflict" so

all work was stopped at that time. Respondent was the supervising CPA for the preparation of
the tax return, not the individual who was preparing the actual return for Complainant and
Evelyn.
Sometime during the month of May 2004 a personal relationship developed between the
Respondent and Evelyn. There was animosity between the Respondent and the Complainant and
Complainant had some knowledge of the personal relationship that was established between
Respondent and Evelyn. Evelyn's divorce from Complainant became final on August 13,2004.

~

~

8
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A letter was sent from Respondent's accounting fm to Complainant on August 11,2004
stating that a second extension would be filed for Complainant and Evelyn's joint tax return.
Respondent was listed as the contact person regarding that tax return. Correspondence under
Respondent's signature was sent to Complainant and Evelyn regarding the preparation of the
joint tax return on September 9,2004.
Exhibit 9 shows that during the period between April 29,2004 and the August 10,2004,
hundreds of telephone calls were placed between Evelyn's telephone number and Respondent's
telephone number. Respondent wrote a check on his personal account for $275 made payable to
his accounting firm on November 8,2004 that was applied to the balance due on the account of
Complainant and Evelyn.
Subsequent to Evelyn's divorce, Respondent and his wife were divorced and Respondent
and Evelyn were married in April of 2005.
Respondent states that at no time did he give notice to the Complainant or to Evelyn that
he (Respondent) had a conftict of interest that would prevent him from continuing to represent
the Complainant or Evelyn for tax preparation. At no time did Respondent provide notice to
either Complainant or Evelyn that due to the divorce proceedings there was a conflict existing
and that he (Respondent) could not represent both parties. Respondent stated that he did not give
notice to Complainant or Evelyn that he could not represent both parties due to the personal
relationship that was established between Respondent and Evelyn. Respondent argues that
because Complainant had knowledge of the personal relationship, there was no duty of
disclosure, and that Respondent's tax preparation was not impacted by the personal relationship,
so there was no need for consent.

Fq!yfffiCw ~ f i ~ s ~ & ~ f I @ ~ ~ & F \ AND
~ A FINAJ.
W W ORDER - Page 7
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11.
BOARD OF ACCOUNTANCY DISCPLINARY STANDARDS
The Board was created by the Idaho Legislature as the "public authority competent to
prescribe and assess the qualifications and to regulate the conduct of licensees . . . and that the
use of titles that have a capacity or tendency to deceive the public as to the status or competence
of the persons using such titles be prohibited." Idaho Code 5 54-202.
The issue presented in this contested case is whether the Complaint filed in this matter,
contains sufficient cause or grounds that, if proven, required and warranted disciplinary action by
the Board against the Certified Public Accountant license of Respondent, and, if so, the nature of
that disciplinary action, if any.

111.

FEYDINGS OF FACT
The Board has jurisdiction in this matter. Respondent has been a Certified Public

1.

Accountant in the state of Idaho since 1986. His is currently licensed as a Certified Public
Accountant.
Respondent had prepared taxes for Complainant and his wife Evelyn since 2001.

2.

Respondent established a personal relationship with Evelyn in May 2004, but did not make a
disclosure to the Complainant-spouse that he had a conflict of interest that prevented him from
continuing to represent both parties in tax preparation. He did not seek the consent of either
party to continue such representation. Respondent stated that tax preparation was completed in a
client neuh-al manner.
Respondent continued to retain responsibility for the .filing of joint tax returns for

3.

both clients.

'*.
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4.

Complainant was aware of the personal relationship that was established between

Respondent and Evelyn and was anfagonistic toward both Respondent and Evelyn.

5.

AICPA Rule 102.03 is applicable to Respondent as such rules are incorporated by

reference into the rules promulgated by the Idaho Board of Accountancy.
6.

-

AICPA Rule 102.03 does not create an exception from the duty to disclose a

conflict of interest and seek consent to continuation of the professional services relationship for
the situation in which the client is aware of the relationship.

I
s
'
.
CONCLUSIONS OF LAW
1.

The Board may revoke, suspend, refuse to renew, administratively penalize,

reprimand, restrict, or place on probation the holder of a license for a violation of the Idaho
Accountancy Act or the Idaho Accountancy Rules promulgated thereunder.
2.

Any single act prohibited in the Idaho Accountancy Act shall be sufficient to

justify a suspension, revocation, fme, administrative penalty, restriction, reprimand, injunction,
restraining order, conviction, or any other remedy authorized in by the Idaho Accountancy Act.
Evidence of a general course of conduct shall not be required.
3.

If an individual licensed by the Board of Accountancy establishes a personal

intimate relationship with one spouse and a relationship of antagonism with the other spouse, one
may reasonably view the relationships to impair the member's objectivity.
4.

If an individual licensed by the Board of Accountancy believes the professional

service can be performed with objectivity, and the relationship is disclosed to the client(s) and
consent of the client(s) is obtained, AICPA 102.3 does not prohibit the performance of the
professional service.
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Respondent had a duty to terminate the professional relationship@

5.

make

/

disclosure of a conflict of interest to both clients due to the divorce proceedings and finalization
of the divorce or the personal relationship that was established between the Respondent and one
client. Respondent did not make such required disclosures and did not seek the consent of either
client prior to continuation of the professional services relationship.
Respondent violated the Idaho Accountancy Act, Idaho Code

6.

5s

54-219(1)(d),

specifically Idaho Accountancy Rule 004.01 by not making the disclosures or seekindreceiving
the consent(s) required by AICPA 102-3.

v.
FINAL ORDER
1.

It is the order of the Idaho State Board of Accountancy that Respondent shall receive
a written reprimand to address the violations of LACPA rule 102-3 conflict of interest.

2.

Respondent shall attend four (4) hours of approved ethics training prior to the end of
the calendar year. Such training shall include conflicts of interest.

3.

The Board also levies the administrative penalty of $1,000 upon Respondent as well

as reimbursement of up to $2000 of the out of pocket expenses of the Board incurred
in prosecution of this complaint. The penal@ and expenses shall be paid in full
consistent with reasonable terms and timelimes established by the Executive Director.
4.

Additionally, any violations of the Idaho Accountancy Act and/or Rules, or of this

Final Order of the Board, by Respondent shall be reported to the Board immediately
for further consideration and possible action.

5.

If the Board staff has reason to believe that Respondent has violated or failed to
comply with this F i Order or any subsequent order based therein, the Board may

~
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impose additional discipline following notice and an opportunity for a hearing as
required by Idaho Code § 54-219.

of auC,un&

DATED this &aY

,2007.

n

IDAHO STATE BOARD OF ACCOUNTANCY

BY
Lisa L. Donnelley, Chair
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THIS IS A FINAL ORDER OF THE PRESIDING OFFICERS. In pertinent part, Idaho Code $5
54-224 and 67-5246 set forth available procedures and applicable time l i i t s for seeking
reconsideration or other administrative relief as follows:

67-5246.

Final Orders-Effectiveness of final orders.

(4) Unless otherwise provided by statute or rule, m y party may file a
motion for reconsideration of any final order issued by the agency head within
fourteen (14) days of the issuance of that order. The agency head shall issue a
written order disposing of the petition. The petition is deemed denied if the
agency head does not dispose of it within twenty-one (21) days after the filing of
the petition.
(5) Unless a different date is stated in a final order, the order is effective
fourteen (14)days after its issuance if? a party has not filed a petition for
reconsideration. If a party has filed a petition for reconsideration with the agency
head, the final order becomes effective when:
(a)

the petition for reconsideration is disposed of; or

the petition is deemed denied because the agency head did
not dispose of the petition within twenty-one (21) days.
(b)

*

*

*

Petitions for reconsideration may be filed with the Idaho State Board of Accountancy, Owyhee
Plaza, suite 470, 1109 Main Street, P.O. Box 83720, Boise, Idaho 83720-0002. Judicial review
of this Final Order is governed by the provisions of Idaho Code §§ 67-5270 through 67-5279.
Pursuant to those sections, my party aggrieved by this F b l Order may appeal this case to
district court by filing a petition in the district court of the county in which the hearing was held,
the final agency action was taken, the party seeking review of the order resides or operates its
principal place of business, or the real property or personal property that was the subject of the
agency action is located. An appeal must be filed within twenty-eight (28) days of 1) the service
date of this Final Order, 2) an order denying a petition for reconsideration, or 3) the failure

FWi,mm#6~;F;.

~ AND FIh!AL ORDER -~Page 12
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within twenty-one (21) days to grant or deny a petition for reconsideration, whichever is later.
The Hing of an appeal to district court does not itself stay the effectiveness or enforcement of
the order under appeal.
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-

) i r J ~ ~ ~ f J ~ l Q AND
~ ~ FIS.4L
, ~ AORDER
W , -Page 13

PAUL THOMAS CLARK
CLARK and FEENEY
Attorneys for Respondent .
The Train Station, Suite 201
13th and Main Streets
P. 0.Drawer 285
Lewiston, Idaho 83501
Telephone: (208) 743-9516

INTHE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, W AND FOR THE COUNTY OF NEZ PERCE

1
1

Ln the Matter of

Case No.
Docket No. 2006-06

(2 46

/

1
1
1
1

MICHAEL A. DUNCAN,
License No. CP-2297
Respondent.

ORDER FOR STAY
PENDING PETITION FOR JUDICIAL
REVIEW

The ex parte motion of the Respondent for stay pending judicial review having been presented before
this court, and good cause appearing therefore,
NOW, THEREFORE, IT IS HEREBY ORDERED that the execution andtor enforcement of the
Findings of Fact, Conclusions of Law, andFinal Order previously entered in this matter on August 16,2007,
is hereby stayed during the pendency of judicial review of said order.
DATED this L % a y of !$&&2007.

3
District Court Judge
ORDER FOR STAY
PENDING JUDICIAL REVIEW -1-

1
L I l W OFFlCEE OF
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CLARK A N D FEENEY
LEWISTON. I D A H O 83501
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day
0 7, a true copy
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was:
Faxed
-Hand delivered
-Ovemlght ma11to:

.

Lany C. Hunter
Moffatt Thomas Barrett Rock & Fields'
US Bank Plaza Building, 10th F1
PO Box 829
Boise, ID 83701
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Paul Thomas Clark
Clark and Feeney
PO
..Box 285
1229 ~ a i Sheet,
n
Ste 201
Lewiston, ID 83501
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IN THE DISTRICT COURT OF THE SECOND .JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
In the Matter of,
Case No. CV 07-01946
ORDER GRANTING AGENCY
REQUEST FOR EXTENSION TO FILE
AGENCY DEMAND

MICHML A. DUNCAN,
License No. CP-2297
Respondent,

The Court, having reviewed the Idaho State Board of Accountancy's request for
further time to file the Agency record with the Court, and the Court finding good cause therein;
IT IS HEREBY ORDERED that the Idaho State Board of Accountancy shall have
until October 3 1,2007, to file a copy of the record as required by Idaho Code Sections 67-5249
and 67-5242.

DATED this dday

of

otJb&+-

, 2007.

c
The Honorable Carl B. Kerrick
Judge

ORDER GRANTING AGENCY REQUEST FOR
EXTENSION TO FILE AGENCY DEMAND - 1

CERTIFICATE OF SERVICE
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I ITEREBY CERTIFY that on thi&?ay
- of
2007,1
caused a true and correct copy of the foregoing ORDER GRANTING AGENCY REQUEST
FOR EXTENSION TO FILE AGENCY DEMAND to be served by the method indicated
below, and addressed to the following:
Paul Thomas Clark
CLARKAND FEENEY
The Train Station, Suite 201
13th and Main Streets
P. 0 . Drawer 285
Lewiston, Idaho 83501
Facsimile: (208) 743-9516

U.S. Mail, Postage Prepaid
Delivered
( ) Overnight Mail
( ) Facsimile

Larry C. Hunter, ISB No. 1989
MOFFATT,
THOMAS,
BARRETT,
ROCK&
FBLDS,CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Facsimile (208) 385-5384

6 . s . Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile
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IN T I E DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

In the matter OF
MICHAEL A. DUNCAN,
License No. CP-2297

1
1
1
1
1
1
1
1
1
1
1

CASE NO. CV 07-1946
MEMORANDUM OPINION AND
ORDER ON MOTION TO
DISMISS AND PETITION FOR
JUDICIAL REVIEW

This matter came before the Court on a petition for judicial review from the Ida110
State Board of Accountancy's Findings of Facts, Conclusions of Law, and Final Order
dated August 16,2007. The Petitioner also filed a motion to dismiss the matter due to an
inadequate transcript of the agency hearing. The Court heard oral argument on the matter
on July 15,2008. The Petitioner, Michael A. Duncan, was represented by Paul Thomas
Clark, of the firm Clark and Feeney. The Respondent, Idaho State Board of
Accountancy, was represented by Larry Hunter, of the firm Moffatt, Thomas, Barrett,
Rock & Fields. The Court, having heard the argument of counsel and being fully advised
in the matter, hereby renders its decision.
MEMORANDUM OPINION AND ORDER
ON MOTION TO DISMISS AND PETITION
FOR JUDICIAL REVIEW
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FACTS AND PROCEDURAL HISTORY
On September 22,2006, a verified complaint was filed with the Idaho State Board
of Accountancy (hereinafter "Board"). The Complaint was filed by Randy Forsmann,
against accountant Michael Duncan. The Complaint alleged that Mr. Duncan continued
accounting work on behalf of both Mr. Forsmann and his wife, Evelyn, after a conflict of
interest arose; namely, that Mr. Duncan became aware that Evelyn would be seeking a
divorce, and that Mr. Duncan engaged in a personal relationship with Evelyn while still
continuing to act as both Mr. Forsmann and Evelyn's accountant. The Complaint centers
upon the filing of the Forsmanns' 2003 tax return subsequent to the time their divorce
was entered in August, 2004. Mr. Duncan was a partner with the Lewiston, Idaho,
accounting firm of Sellman & Duncan, PLLC, at the time the Complaint was filed.
A response to the verified complaint was received and filed with the Board on
October 17,2006. A hearing was held before the Board on July 18,2007. Findings of
Fact, Conclusions of Law, and Final Order were issued on August 16,2007.
On April 25,2008, the Petitioner filed a timely Petition for Judicial Review of the
Board's Findings of Facts, Conclusions of Law, and Final Order; to which the Board
responded on May 29,2008. In addition to the Petition for Judicial Review, the
Petitioner filed a Motion to Dismiss this matter on April 25,2008, based upon the
Petitioner's claim that the Board failed to provide a complete transcript of the July, 2007,
hearing. The Board responded to the motion to dismiss on May 21,2008. Both matters
are currently before this Court.
MEMORANDUM OPINION AND ORDER
ON MOTION TO DISMISS AND PETITION
FOR JUDICIAL REVIEW
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ISSUE ON APPEAL
Did the Hearing Body e n when it determined the Petitioner violated AICPA 102.3?

STANDARD OF REVIEW
Judicial review of an agency action is governed by the Idaho Administrative
Procedure Act. See I.C. 5 67-5270. In reviewing an order issued by an agency, the court
shall affirm the agency action unless the court finds that the agency's findings,
inferences, conclusions, or decisions are:
(a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency;
(c) made upon unlawful procedure;
(d) not supported by substantial evidence on the record as a whole; or
(e) arbitrary, capricious, or an abuse of discretion.

I.C. 5 67-5279(3). Further, the agency action shall be affirmed "unless substantial rights
of the appellant have been prejudiced." LC. $67-5279(4). The court shall not substitute
its judgment for that of the agency as to the weight of the evidence on questions of fact.
LC. 5 67-5279(1). If the action of the agency is not affirmed, it must be set aside in
whole or in part and remanded to the agency for further proceedings as necessary. I.C. 5
67-5279(3).

DISCUSSION
There are two issues currently before the Court: The Petitioner's Motion to
Dismiss and the Petition for Judicial Review. The Motion to Dismiss will be addressed
first, followed by the Petition for Judicial Review.
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FOR JUDICIAL REVIEW

3

23

1. Motion to Dismiss
The Petitioner filed a motion to dismiss this matter based upon the failure of the
Board to provide an adequate transcript of the hearing held before the Board on July 18,
2007. The Petitioner claims he is prejudiced and cannot adequately present his position
to the Court for judicial review. See Affidavit of Counsel in Support of Motion to

Dismiss, at 2.
The Board is required to record such hearings pursuant to I.C. 5 67-5242(3)(d).
At the hearing, the presiding officer:
(d) Shall cause the hearing to be recorded at the agency's expense. Any
party, at that party's expense, may have a transcript prepared or may cause
additional recordings to be made during the hearing if the making of the
additional recording does not cause distraction or disruption.

Id. The Board complied with the requirements of I.C. 5 67-5242(3)(d), that the presiding
officer of the hearing shall cause the hearing to be recorded at the agency's expense, as
the proceedings in this matter were recorded to an audio tape. The Petitioner was unable
to have the recorded tapes of the hearing transcribed. As a result, the Board itself had a
transcript prepared. A copy of this transcript, including portions listed as "inaudible,"
was provided to the Court. See Affidavit of Counsel in Support of Motion to Dismiss,

Exhibit B.
The Court is unpersuaded by the Petitioner's argument that he is prejudiced and
cannot adequately present his position to the Court for judicial review. The Court agrees
that the copy of the transcript in this matter is less than ideal, however, it is not so lacking
that it fails to set forth the details necessary for appellate review.' Further, the Petitioner
has provided no authority which supports his argument that the matter should be

'

The Court does not mean to make light of the fact that this transcript is incomplete, and recommends that
the Board take caution so that an adequate transcript can be created when making such recordings in the
fbtme.
MEMORANDUM OPINION AND ORDER
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dismissed because the transcript is inadequate. The Petitioner has not established how
the quality of the transcript has prejudiced him, or prevented him from setting forth
argument on appeal. Therefore, the motion to dismiss the Complaint against Mr. Duncan
due to an inadequate transcript of the hearing is denied.

2. Petition for Judicial Review
The Petitioner, Michael Duncan, is seeking review of the Findings of Fact,
Conclusions of Law, and Final Order issued by the Board on August 16,2007 The
Board found that Mr. Duncan had a conflict of interest that prevented him from
continuing to prepare the joint tax forms for both the Complainant, Randy Forsmann, and
' a result, the Board concluded that Mr. Duncan had a duty to
his ex-wife, ~ v e l ~ n .As
terminate the professional relationship or make a disclosure of a conflict of interest to
The Board determined that the Petitioner failed to do so, and as a result, he
both c~ieuts.~

The Board made the following fmdings of fact:
2. Respondent had prepared taxes for Complainant and his wife Evelyn since 2001.
Respondent established a personal relationship with Evelyn in May 2004, hut did not
make a disclosure to the Complainant-spouse that he had a conflict of interest that
prevented him from continuing to represent hoth parties in tax preparation. He did
not seek the consent of either party to continue such representation. Respondent
stated that tax preparation was completed in a client neutral manner.
3. Respondent continued to retain responsibility for the filing of joint taw returns for
hoth clients.
4. Complainant was aware of the personal relationship that was established between
Respondent and Evelyn and was antagonistic toward hoth Respondent and Evelyn
5. AICPA Rule 102.03 is applicable to Respondent as such rules are incorporated by
reference into the rules promulgated by the Idaho Board of Accountancy.
6. AICPA Rule 102.03 does not create an exception from the duty to disclose a conflict
of interest and seek consent to continuation of the professional services relationship
for the situation in which the client is aware of the relationship.
Findings of Fact, Conclusions of Law, and Final Order, at 8-9.
3
In addition, the Board made the following conclusions of law:
3. Ifan individual licensed by the Board of Accountancy establishes a personal intimate
relationship with one spouse and a relationship of antagonism with the other spouse,
one may reasonably view the relationships to impair the member's ohjectivity.
4. If an individual licensed by the Board of Accountancy believes the professional
service can he performed with objectivity, and the relationship is disclosed to the
client(s) and consent of the client(s) is obtained, AICPA does not prohibit the
performance of the professional service.
5
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"violated the Idaho Accountancy Act, Idaho Code $5 54-219(1)(d), specifically Idaho
Accountancy Rule 004.01 by not making the disclosures or seekingkeceiving the
consent(s) required by AICPA 102-3." Findings of Fact, Conclusions of Law, and Final

Order, at 10. The Board issued the following sanctions: the Petitioner was issued a
written reprimand by the board; required to attend four hours of approved ethics training;
levied an administrative penalty of $1,000; and required to pay expenses of $2,000. Id.
The Petitioner asks this Court to determine whether the Board erred when it
concluded that Mr. Duncan violated Rule 102.03 of the AICPA Code of Professional
Conduct. Rule 102.03 states in pertinent part:

A conflict of interest may occur if a member performs a professional
service for a client or employer and the member or his or her firm has a
relationship with another person, entity, product, or service that could, in
the member's professional judgment, be viewed by the client, employer,
or other appropriate parties as impairing the member's objectivity. If the
member believes that the professional service can be performed with
objectivity, and the relationship is disclosed to and consent is obtained
from such client, employer, or other appropriate parties, the rule shall not
operate to prohibit the performance of the professional service. When
making the disclosure, the member should consider Rule 301.
AICPA Rule 102.3.

"An agency's interpretation of its statutes is entitled to deference." Pearl v. Bd of
Proyl Discipline of the Idaho State Board ofMedicine, 137 Idaho 107, l13,44 P.3d
1162, 1168 (2002); citing Simplot v. Idaho State Tax Comm 'n, 120 Idaho 849,820 P.2d

5 . Respondent had a duty to terminate the professional relationship or to make
disclosure of a conflict of interest to both clients due to the divorce proceedings and
finalization of the divorce of the personal relationship that was established between
the Respondent and one client. Respondent did not make such required disclosures
and did not seek the consent of either client prior to continuation of the professional
services relationship.
6. Respondent violated the Idaho Accountancy Act, Idaho Code $$54-219(1)(d),
specifically Idaho Accountancy Rule 004.01 by not making the disclosures of
seekinglreceiving the consent(s) required by AICPA 102.3.
Findings of Fact, Conclusions of Law, and Final Order, at 9-10,
MEMORANDUM OPINION AND ORDER
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1206 (1991). If the following four-prong test is met, the court must give "considerable
weight to the agency's interpretation. Id.

(1) the court must determine whether tke agency has been entrusted with
the responsibility to administer the statute at issue, (2) the agency's
statutory construction must be reasonable, (3) the court must determine
that the statutory language at issue does not treat the precise issue, and (4)
a court must ask whether any of the rationales underlying the rule of
deference are present.
Id.
This Court must give considerable weight to the Board's determination because
each requirement of the four-prong test is met.

The Petitioner is challenging only the

second prong of this four-part test, whether the agency's statutory construction is
reasonable. This construction is set forth in Findings of Fact 1-5, and Conclusions of
Law 3-6. See Findings ofFact, Conclusions oflaw, and Final Order, at 8-10.
Specifically, the Petitioner argues that the relationships were properly disclosed to
both the Complainant and Evelyn, thus there was no violation of AICPA Rule 102.3. He
argues that disclosure occurred because the Complainant was aware of the conflict simply
due to the fact that the Co~nplainantand Evelyn were seeking a divorce,
First, the Petitioner is critical of the Boird's reference to an example of a conflict
located in the comment to AICPA Rule 102.3. The comment sets forth examples which

The other three prongs of the test have been met. The fust prong is met because the Board is entrusted
with the responsibility to administer the statute at issue. See LC. $ 54-204(1)(i). The third prong of the test
is also met: the statutory language at issue does not treat the precise issue; in this case, the determination of
whether the conflict was properly disclosed, and whether consent was obtained firom both parties. The
fourth prong, whether any of the rationales underlying the rule of deference are present, is also met. First,
the Petitioner does not suggest these rationales are not present, and second, "The rationales for deference
are that interests have arisen in reliance on the agency's statutory interpretation, that the agency has a
practical interpretation, that the legislature acquiesces to the interpretation, and that agency expertise is
required." Pearl, 137 Idaho at 113,44 P.3d at 1168.
ME\IOMNL)UM Ol'n!lON AND OKT)L.'K
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are hypothetical situations that should cause a members to consider whether or not a
client, employer or other appropriate parties could perceive the relationship as impairing
the member's objectivity. The example in the comment that the Board refers to is stated
as follows:
A member has provided tax or personal financial planning (PTP) service
for a married couple who are undergoing a divorce, and the member has
been asked to provide the services for both parties during the divorce
proceedings.
Findings of Fact, Conclusions ofLaw, and Final Order, at 4. The Petitioner attempts to
distinguish his situation from this example in the comment by claiming first, that tax
form preparation is different from tax or personal financial planning; especially in light of
the fact that the prepared tax form in question was for the tax y e a of 2003, a year prior to
the Complainant and Evelyn's divorce in 2004. The Petitioner claims the tax fonn
preparation would be done in the same manner, regardless of whether the parties were
seeking a divorce. See Petitioner's Brief, at 8. The Petitioner also argued that the tax
return in question was substantially completed before the conflict arose in 2004.
However, the filing of the Forsmanns' 2003 tax forms was extended and did not actually
occur until alter the divorce decree was entered in 2004. Key to the Petitioner's
argument is the claim that disclosure of the conflict to the parties was not necessary,
because the parties were already aware of the conflict because "the parties obviously
knew they were getting a divorce." Petitioner's Brief, at 9.
In addition, the Petitioner argues that AICPA Rule 102.3 was not violated because
both clients consented to the continuation of the professional relationship. The Petitioner
claims that Mr. Forsmann consented simply by the fact that he signed the tax return, filed

'

Use of the term "member" refers to accountants who are members of the Idaho State Board of
Accountancy.
8
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it, and kept the refund. The Petitioner's arguments are fairly similar to those which were
posed to the Board at the hearing held on July 18,2007.
After reviewing the record, this Court finds that the Board's determinations are
reasonable and supported by substantial evidence on the record as a whole, thus the
Petitioner's argument that the Board's actions were arbitrary, capricious, and an abuse of
discretion is unfounded. The court shall not substitute its judgment for that of the agency
as to the weight of the evidence on questions of fact. 1.C. 5 67-5279(1). The Petitioner
asks this Court to make its own factual determinations regarding whether the
Complainant's knowledge of the divorce provided him notice of the conflict in question,
and further, whether the Complainant's act of signing the tax return amounted to the
Complainant's consent to the Petitioner's accountant work. The Board found otherwise,
and this Court does not disagree.
Further, an agency's action shall be affirmed "unIess substantial rights of the
appellant have been prejudiced." I.C. 5 67-5279(4). The Petitioner has not shown how
his substantial rights have been prejudiced. While the Petitioner was reprimanded and
sanctioned, there has been no showing of prejudice. Therefore, the Board's Findings of
Fact, Conclusions of Law, and Final Order are affirmed

CONCLUSION
The Idaho State Board of Accountancy sanctioned the Petitioner for failing to
disclose a conflict of interest and failing to receive permission to continue representation
as an accountant, in violation of AlCPA Rule 102.3. Based upon the foregoing opinion,

the actions of the Board are affirmed.
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ORDER
IT IS HEREBY ORDERED that the Petitioner's Motion to Dismiss is DENIED.
IT IS FURTWR ORDERED that the Findings of Fact, Conclusions of Law, and
Final Order, issued by the Idaho State Board of Accountancy on August 16,2007, are
hereby AFFIRMED.

Dated this

4day of September, 2008.
,

9
C

A B. ~
KERRICK-District
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Judge

CERTIFICATE OF MAILING
I hereby certify that a true copy of the foregoing MEMORANDUM OPINION AND
ORDER ON MOTION TO DISMISS AND PETITION FOR JUDICAL RJIEW was
mailed, postage prepaid, by the undersigned at Lewiston, Idaho, this
day of
September, 2008, on:

d
Mqt

Paul Thomas Clark
CLARK AND FEENEY
P 0 Drawer 285
Lewiston ID 83501

Larry C. Hunter
MOFFATT THOMAS
BARRETT ROCK & FIELD
P 0 Box 829
Boise ID 83701
PATTY 0. WEEKS, CLERK
By:

MEMORANDUM OPINION AND ORDER
ON MOTION TO DISMISS AND PETITION
FOR JUDICIAL REVIEW

11
4

PAUL T. CLARK
Idaho State Bar No. 1329
CLARK and FEENEY
The Train Station
P.O. Drawer 285
Lewiston, Idaho 83501
Telephone: (208) 743-95 16
Facsimile: (208) 746-9 160
I

1

Attorneys for PetitionerIAppellant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
)
)
)
)
)
)
)

In the matter oE
MICHAEL A. DUNCAN
License No. CP-2297

Case No. CV 07-1946
NOTICE OF APPEAL

1
Fee Category:
Fee Amount:

)

1
TO:

NOTiCE IS HEREBY GIVEN THAT..

19
20

2,
23

24

I D M O STATE BOARD OF ACCOUNTANCY and to its attorney, LARRY HUNTER, and THE
CLERK OF THE ABOVE ENTITLED COURT:

1.

1I(1
1I

!I

The above named Appellant, MICHAEL A. DUNCAN, appeals to the Idaho Supreme Court

from the Memorandum Opinion and Order on Motion to Dismiss and Petition for Judicial entered the 3rd
day of September. 2008, by the Honorable Carl B. Kerrick.
2.

The appeal is taken on issues of law and fact. A more specific detailing of the issues on

appeal will be supplied upon the submission of briefing in this matter.

VIW OFFICES OF

NOTICE OF APPEAL

.

.. !

-1-

32

CLARK

AND

FEENET

LEWISTON. IDAHO B J 5 0 1

3.

That Appellant Duncan has a right to appeal to the Idaho Supreme Court. TheMemorandum

Opinion and Order described in paragraph 1 above is an appealable order under and pursuant to Rule I.l(f).
4.

That Appellant Duncan requests the preparation of the standard reporter's transcript as

defined in Rule 25(a), I.A.R.

5.

The Appellant Duncan requests the clerk's record be prepared as provided for under Rule

28(a)(l), I.A.R.
6.

I certify:

(a)

That a copy of the Notice of Appeal has been served on the reporter.

(b)

That the Clerk of the District Court has been paid the estimated fee for preparation of the

reporter's transcript.
(c)

That the estimated fee for preparation of the clerk's record has been paid to the Clerk of the

District Court

1

(d)

That the appellate filing fee has been paid.

(e)

That service had been made upon all parties required to be served pursuant to I.A.R., Rule

day of October, 2008.

I

I

CLARK AND FEENEY

NOTICE OF APPEAL

LAW OFFICES O F

CLARK

AND

FEENEY

LEWISTON, IDAHO 83501

z?!

I hereby certify on the
day of October, 2008, a true copy
of the fore ing instrument
was:
Mailed
__ Faxed
Hand delivered
- Overnight mail to:
Lany C. Hunter
Moffatt Thomas Barrett Rock & Fields
US Bank Plaza Building, 10th Fl
PO Box 829
Boise, ID 83701

10
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Nancy Towler
Cowt Reporter
Nez Perce County
PO Box 896
Lewiston, ID 83501

CLARK and FEENEY

BY
Attorneys for Peti ioner1Appellant
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NOTICE OF APPEAL

CLARK A N D FEENEY
LEWISTON, I D A H O 83501

PAUL T. CLARK
Idaho State Bar No. 1329
CLARK and FEENEY
The Train Station
P.O. Drawer 285
Lewiston, Idaho 83501
Telephone:. (208) 743-95 16
Facsimile: (208) 746-9 160
Attorneys for PetitionerIAppellant
IN THE DISTRICT COURT OF THE SECOND 3UDICIAi. DISTRiCT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

In the matter of:

MICHAEL A. DUNCAN
License No. CP-2297

TO:

?
?
?
?
?

Supreme Court No. 35804

Case No. CV 07-1946

AMENDED NOTICE OF APPEAL

DAHO STATE BOARD OF ACCOUNTANCY and to its attorney, LARRY HUNTER:

NOTICEIS HEREBY GIVEN THAT THE PLAINTIFFYAPPELLANT AMENDS PARAGRAPH 2 OFTHE
APPELLANT'S NOTICE OF APPEAL AS FOLLOWS:
2.

The appeal is taken on issues of law and fact. A preliminary statement of the issues on

appeal which the Plaintiff intends to assert is as follows:
Did the District Court err in not overturning the Idaho State Board of Accountancy's decision that
the Appellant violated the Idaho Accountancy Act, specificaily Idaho Accountancy Rule 004.01, by
not making the disclosures or seekinglreceiving the consent(s? required by AICPA 102.3, when:
(a)

AICPA 102.3 is silent about who needs to make a disclosure of a relationship and how the
disclosure of that relationship is to be made and the uncontrovertibleevidence in the record
established that the Complainant was aware of the relationship requiring disclosure prior to
the finalization of the tax return; and

AMENDED NOTICE OF APPEAL

LAW OFFICES OF

CLARK A N D FEENEY
-.--,

(b)

AICPA 102.3 is silent about how consent must be obtained and the uncontrovertible
evidence in the record established that all parties consented to the Appellant continuing to
provided professional services, including the Complainant who got a copy of final tax
return, signed the iinal tax return, filed the final tax return, kept the refund, and never
alleged that the professional services provided by the Appellant where in any way suspect.

DATED this

may

of December, 2008
CLARK AND FEENEY

%
&
day of December, 2008, a true copy
I hereby certify on the

-.
of the forego'ng instrument
was:
Mailed
Faxed
- Hand delivered
- Overnight mail to:

g

Larry C. Hunter
Moffatt Thomas Barrett Rock &Fields
US Bank Plaza Building, 10th FI
PO Box 829
Boise, ID 83701
CLARK and FEENEY
1

-t----

BY
Attomey
for PetitionerIAppellant
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

MICHAEL A. DUNCAN,
Plaintiff-Appellant,
VS

.

IDAHO STATE BOARD OF ACCOUNTANCY,

Defendant-Respondent.

)
)
)
)
)

)
)
)
)
)
)

SUPREME COURT NO 35804

CLERK'S CERTIFICATE

)

)

I, DeAnna P. Grimm, Deputy Clerk of the District Court of
the Second Judicial District of the State of Idaho, in and for
the County of Nez Perce, do hereby certify that the foregoing
Clerk's Record in the above-entitled cause was compiled and bound
by me and contains true and correct copies of all pleadings,
documents, and papers designated to be included under Rule 28,
Idaho Appellate Rules, the Notice of Appeal, any Notice of CrossAppeal, and additional documents that were requested.
I further certify:
1.

That no exhibits were marked for identification or

admitted into evidence during the course of this action.

CLERK'S CERTIFICATE

2.

That the following will be submitted as an exhibit to

this record on appeal:
Agency's Record - a copy of Defendant's exhibit # 3 is
being submitted in place of the original. The original
was a DSS file and not readable. Clark and Feeney
burned a CD in the WAV format.

IN WITNESS WHEREOF I have hereunto set my hand and affixed
the seal of said court this

23

day of January 2 0 0 9 .

PATTY 0. WEEKS, Clerk

BY
Deputy Clerk

CLERK'S CERTIFICATE

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

MICHAEL A. DUNCAN,
Plaintiff-Appellant,

)
)
)
)
)

vs .

)
)

IDAHO STATE BOARD OF ACCOUNTANCY,

)
)

Defendant-Respondent.

SUPREME COURT NO 35804

CERTIFICATE OF SERVICE

)
)
)
)

I, DeAnna P. Grimm, Deputy Clerk of the District Court of
the Second Judicial District of the State of Idaho, in and for
the County of Nez Perce, do hereby certify that copies of the
Clerk's Record and Reporter's Transcript were delivered on the

a

day of January 2009 to, Larry C. Hunter, Attorney for

Respondent, by United States Mail and to Paul Thomas Clark,
Attorney for Appellant, by Valley Messenger Service.

CERTIFICATE OF SERVICE

IN WITNESS WHEREOF, I have hereunto set my hand and affixed
the seal of the said Court this'

23

day of January 2009.

PATTY 0. WEEKS
CLERK OF THE DISTRICT COURT
cj,z,;,;,;;; ;. j;;.:;

BY
Deputy Clerk
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Boise, Idaho 83701
Telephone (208) 345-2000
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Attorneys for Idaho State Board of Accountancy

IN THE DISTRICT COURT OF THE SECOhD JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
In the Matter of
MICHAEL A. DUNCAN,
License No. CP-2297,

1I

Case No. CV-07-01946

I

OBJECTION TO CLERK'S RECORD

Petitioner.
COMES NOW the Respondent Idaho State Board of Accountancy and files the
following in the way of an Objection to Clerk's Record and Transcript:
I.

At page 38 of the Clerk's Record, the Clerk indicates that the Agency's

Record is being submitted as an exhibit. The Respondent wants to make sure that the transcript
of the hearing is part of the Clerk's Record and if it is not, that it be included.

-

OBJECTlON TO CLERK'S RECORD 1

4/

,I'

[,

Feb-20-2009 01:45 PM M o f f a t t Thomas 2083855384

2.

While portions of the AICPA Code of Professional Conduct Rule 102.03

is included in the record as part of the lower court's decision, the Respondent asks the Court to
take judicial notice of the entire Rule as it is attached hereto.

DATED this

r4
2
day of February, 2009.

BY

C. Hunter - b f the Firm
~ t t o k e for
~ sRespondent
Idaho State Board of Accountancy
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Feb-20-2009 01:45 PM Moffatt Thomas 2083855384

CERTIFICATE OF SERVICE
4
day of February, 2009, I caused a true
I HEREBY CERTIFY that on this
and correct copy of the foregoing OBJECTION TO CLERK'S RECORD to be served by the
method indicated below, and addressed to the following:
( 9 . S . Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
(4acsimile

Paul Thomas Clark
CLARK
AND FEENEY
The Train Station, Suite 201
13th and Main Streets
P,O. Drawer 285
Lewiston, Idaho 83501
Facsimile: (208) 746-9160

&dryC.Hunter 1

-
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Integrity and Objectivify

ET Section 102
lniegriry and Obiecfivify
.01 Rule lOS1ntemity and obJeotivi6u. b~the performance of any
pmfeeslonal service, a member shall &intain-objectivityand integrity, shaU
be Pee of conflicte of interest. and shall not lcnowinnlv
-.miareoresent fncts or
subordinate his or her judgment to others.
'

IAe adeptad January 12,1988.1
Interpretations under Rule 102-lnfegrily and Objectivify
.02 102.1-Knowing misrepresentations in thepreparation offha,
noid statement8 o r r a o o r d ~ .A member xhall be considered to have knowingly darepresented facbx in violation ofrule 102 LET section 102.011when he
or she knowinglya, Makes, or permits or direete another to make, materially false and
misleading entries in an entity's hancial statements or recorde; or

b. Mails to correct an en@ty"s5nancial statements or records that w e
materially fa1ae and misleading when he or she has the authority to
record an enby; or
c.

S i p , or petmita or direots enother to sign, a document containing

mabrielIy false and mfaleading information.
IReviaecl, effectiva May 81, 1998, by the Profeesional Ethics Executive
Committee.]
.OS 1 0 2 W o n f i i c t s of interest. A. wniliot of inbrest may occur if a
member performs a professional sen$aafor aclient or employer and the member or hls or her firm has a relationship with another person, entity, producb,
or aervioe that could, in the member's professional judgment, ba viewed by the
olfent, employer, or other appropriate parties as impairing the member1@objectlvity. If the member believes that Oheprofexsional serv+ce can be performed
withoqiectivity, andtherelationsbip h discloeedtoandcoaseritib obtained from
euch &ant, employer, or other appropriate parties, the rule ehal1,notoperate
to prohibit the performance of the professional seevice. When msking the disclo~ure,the member should consider Rule 801, Confkikntial C h n t Infonnalion
E T ~ection301.011.
Cartah professional engagements, euch an audits, reviews, and other attest
a e ~ c a arequire
,
independence. Independence impairments under r d e 101 LET
section 101.011, its interpretations, and rulings a o t be eliminated by such
discloewe and conment.

The following are examples, not all-inclusive, of situations that should cauae
a member to consider whahet or not the client; employer, or other appropriate
parties could view the relationship as impairing the member's objectivity:
Amembnr hbas been asked to performlitigation servicesfor the plaintiff
in connection with a lawsuit fled against a client of the member's firm.

OBJECTION TO THE RECORD
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Independence, Integrity, and Objectivity
A member has provided tax or personal Anancial planning (PFP)services for a married coude who are underaoine a divorce, and the member has been wked to provide the sewi&s f& both parties during the
divorce proceedings.

In connection with a PFP engagement, a member plans to au-t

that the client invest in a bueiness in which he or she has a financial
interest.

*

Amember provides trurorPPFPservice8for several memhersl of a farnib
who may have opposing interests.

* A member ha$ a dgnBcant financial interebt, iis a member of management, or is in a position of influence in a company that is a mqior
competitor of a client for which the member performs management
consulting services.
@

A member serves on a city's board of tax appeals, which considers
matter involving several of the member's tax clienta.
Amember hae been approached to provide a e ~ c ein
s connection with
the purehase of real estata from a cliont of the member'^ fbm.
A member r e f m a PFP or tax client to en insurance broker or other

serviceprovider, which refers clionta to the membor under an exolueive
ermngement to do so.
A member recommende or refers a client to a service bureau in whlch
the rnembor or partner(s) in the member's firm hold material financial
The above example8 are not intended ta be all-inclusive.
Replaces previous interpretation 102-2, Conflicts of Interest, August 1996, effectiva August 81,1985.1
-04 102.8--0bli~ations of a member t o Ma o r her employer's extee
nal accountant. ~ i d errd e 102 [ET section 102.011, a membeimuet maintain obiectivitv end intedtv in the ~erformanceof a ~ ~ f e s m o service.
nd
In
dedh+dthhi8 or her ~ & ~ l ~ ~extbrnnl
e r ' s accounht,a membormuat bo candid dnot knowingly misrepresent facts or bowingly fail t o &close material
facts. This wouldinclude, for example, responding to speciflcinquiriesfor which
hir, or her employer's external a c w u n h i requeats h t t e n reprwenhtioa
Bffective November 30,'1093.1
O
, K 102&ubordinstion
of judgment by a member, Rule 102 LET
eection 102.011 prohibits a member from knowingly misirepresenting facte or
subordinatinghb or her judgment when pedorming profession& smites. Under this de,
if a member end his or her supervisor have a disagreement or
dispute relating to the preparation oF8nancial statements or the recording of
traneaotiom, the member ehould take the following steps b enaure that the
situation does not constitute a subordimation of judgment:'

'

,

A msmber in the practlce of publle ecmuntln nhould refer fa the Btotemenb on AudlHng
SIBndludkFor example, so, 8A8 NO. BZ,~lonnlnge$8upnrvlrlon VLU sootlon 8111, wMch dlscusaes
what the audltcr should do when them are diUerenoap otopldon ooncemiog oceounting and audiling
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

Ln the Matter of,
Case No. CV 07-01946
MICHAEL A. DUNCAN,
License No. CP-2297

ORDER

Petitioner.
The Objection to Clerk's Record of the Respondent Idaho State Board of
Accountancy having come before the Court and the Court being fully apprised in the situation;
IT IS HEREBY ORDERED that the Clerk's Record in this matter include the
transcript of the hearing before the Idaho State Board of Accountancy as it was presented to this
Court.
DATED this /@ay

of &ae&

,2009.

c
The Honorable Carl B. Kenick
District Judge

-

ORDER 1

CLERK'S CERTIFICATE OF SERVICE

flk%f~'~

1HEREBY CERTIFY that on this@
day of
,2009,1
caused a true and correct copy of the foregoing 0 ER to be served by the method indicated
below, and addressed to the following:
Paul Thomas Clark
AND FEENEY
CLARK
The Train Station, Suite 201
13th and Main Streets
P. 0. Drawer 285
Lewiston, Idaho 83501
Facsimile: (208) 743-95 16

f l U.S. Mail, Postage Prepaid

Larry C. Hunter
BAWTT, ROCK& FIELDS
MOFFATT,
THOMAS,
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Facsimile (208) 385-5384

&Q U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight
- Mail
( ) Facsimile

ORDER - 2

( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
1
MICHAEL A. DUNCAN,
Plaintiff-Appellant,

)
)
)
)

SUPREME COURT NO 35804

i
VS .

IDAHO STATE BOARD OF ACCOUNTANCY,
Defendant-Respondent.

)
)
)
)
)
)
)

AMENDED CLERK' S
CERTIFICATE

I, DeAnna P. Grimrn, Deputy Clerk of the District Court of
the Second Judicial District of the State of Idaho, in and for
the County of Nez Perce, do hereby certify that the foregoing
Clerk's Record in the above-entitled cause was compiled and bound
by me and contains true and correct copies of all pleadings,
documents, and papers designated to be included under Rule 28,
Idaho Appellate Rules, the Notice of Appeal, any Notice of CrossAppeal, and additional documents that were requested.
I further certify:
1.

That no exhibits were marked for identification or

admitted into evidence during the course of this action.
2.

That the following will be submitted as an exhibit to

this record on appeal:

AMENDED CLERK'S CERTIFICATE

Agency's Record - a copy of Defendant's exhibit # 3 is
being submitted in place of the original. The original
was a DSS file and not readable. Clark and Feeney
burned a CD in the WAV format.
Affidavit of Counsel in Support of Motion to Dismiss
IN WITNESS WHEREOF 1 have hereunto set my hand and affixed
the seal of said court this

,/

day of April 2009.

PATTY 0. WEEKS, Clerk

AMENDED CLERK'S CERTIFICATE
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
MICHAEL A. DUNCAN,
Plaintiff-Appellant,
vs .

IDAHO STATE BOARD OF ACCOUNTANCY,
Defendant-Respondent.

)
)
)
)

)
)
)
)
)
)
)
)
)

SUPREME COURT NO 35804
AMENDED CERTIFICATE
OF SERVICE

I, DeAnna P. Grimm, Deputy Clerk of the District Court of
the Second Judicial District of the State of Idaho, in and for
the County of Nez Perce, do hereby certify that copies of the
additions and corrections to the Clerk's Record were delivered on
the &ay

of April 2009 to, Larry C. Hunter, Attorney for

Respondent, by United States Mail and to Paul Thomas Clark,
Attorney for Appellant, by Valley Messenger Service.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed
the seal of the said Court this

k k . d a y of April 2009.
PATTY 0. WEEKS
CLERK OF THE DISTRICT COURT

AMENDED CERTIFICATE OF SERVICE

